S. 2172, A Bill to Update the Animal Control Laws of Massachusetts

(formerly S. 406 & S. 2151 in 2009-2010 session; S. 512 in 2007-2008 session)
SUMMARY

Animal Control in Massachusetts: 
Until around the 1970s, local government placed very little emphasis or resources on the care and control of domestic pets unless the issue concerned rabies or damage to livestock by stray dogs. Those who worked as local “Dog Catchers” or “Dog Wardens” received little or no pay, little or no training, and little or no respect from the community.

The suburbanization of the region over the last half century brought major changes in the attitudes and needs of the residents of Massachusetts regarding the care and keeping of domestic animals.  With the changing nature of both the human and pet owning population, confrontations and complications are inevitable.

Massachusetts laws relating to animal control (found within Chapter 140 of the Massachusetts General Laws) largely still reflect the pre-1970 landscape.  While some statutory changes have been made, the framework has stayed the same.  In Massachusetts, animal control was organized by county, with each county having an animal control officer or officers, paying into a county fund, etc.  This is now, in practice, for the most part obsolete (Dukes County may still have some county-based animal control), with most cities and towns “opting out” of the county system (per Ch. 140 sec. 147A) and making their own bylaws.
  
This bill will create uniformity, clear up confusion about this “opting out” of the county system, and certain state laws, and bring some parts of Ch. 140 into sync with the way animal control operates and should operate in the 21st century.
History of the bill:

For decades, every legislative session saw many bills filed to remedy issues associated with these animal control laws found in Chapter 140.  Although everyone seemed to acknowledge that something needed to be done, bills sent to various committees (Counties, Municipalities and Regional Government, others) were discussed and debated but significant progress has yet to occur. 

Several organizations worked together -- over the past four years -- to create this bill.  These entities include: the MSPCA, the Animal Control Officers Association of Massachusetts (ACOAM), the Massachusetts Veterinary Medical Association (MVMA), the Animal Rescue League of Boston (ARL), and the Bureau of Animal Health within the Department of Agricultural Resources (DAR).  In addition, other entities, such as dog breeders, city and town representatives, and public health officials have been consulted. A large meeting was held in early December 2006, prior to the bill’s original filing for the 2007-2008 session, to obtain input from all possible stakeholders.  Many issues that were raised at this meeting or in other ways were addressed prior to filing this legislation or in subsequent versions of the bill.  This bill (S. 512) passed the Senate in the 07-08 session; however, formal sessions ended before the bill made it through the House.  
Changes since S. 406 was filed in 2009:

The original bill filed in 09-10 (S. 406) contained a provision for a $3 surcharge on dog licenses.  Modeled after other states’ successes, this surcharge would have done 3 things:  1) it would have provided some oversight of animal control in Massachusetts (we are one of few states that has no such oversight); 2) it would have required animal control officers to receive training (many other states have such requirements); and 3) it would have funded low-cost spay/neuter surgeries to reduce the homeless animal population (and the related burden to municipalities).  Senator Tisei objected to this surcharge in the Senate and it was removed.  In its place (currently, in S. 2172) is a voluntary tax check off (see last 2 sections of the bill).  Current tax check offs in Massachusetts generate $60,000-200,000/year, which is less than we would have expected with the surcharge and, therefore, the mandated animal control officer training and the oversight from the Department of Agriculture needed to be removed and are in the current version (However, while ACO Training cannot be mandated without the surcharge, some training will occur if the tax check off raises sufficient funds to do this).
Senator Tisei also petitioned for a cap on what cities and towns can charge for dog licenses.  Currently, most (if not all) of our 351 municipalities can charge any amount for a dog license (because, as noted above, they can opt out of the state statutes).   If this bill passes, license fees will be capped at $35 for a neutered dog and $50 for an intact dog.  

Economic ramifications:
This bill will not cost the state or municipalities anything, nor will the bill cost animal owners (who comply with statutes) more money.  Any financial implications are positive, saving money for cities and towns and taxpayers.  This is due to:

· Reducing the number of animals municipalities impound, house and care for and by standardizing (in most cases, reducing) the holding period for stray animals.  For example, New Bedford estimated they would save $8,000/year in reduced holding costs.

· Municipalities could also expect improved licensing compliance resulting from trained, professional animal control officers (training partially funded through the voluntary tax check off).  While this would not be mandatory, the funding from the check-off can be used to help provide animal control officers with training.
· Reducing the number of homeless animals with the voluntary tax check-off reduces the number of animals cities and towns must capture, house and care for.  
· Setting forth a procedure to reimburse municipalities for the cost of holding a dog while a dangerous dog order is being appealed will also save towns and cities money.
SUMMARY of CHANGES by SECTION

Following is a section by section summary of most of the changes made to each section relating to animals in Chapter 140.  Note that it was not necessarily noted each time “dog officer” was replaced with “animal control officer,” when a reference to a “town” was changed to “city” or town or county reference was removed, or when each fee/fine was changed, unless it was key to that section or smaller updates that are clarifying, etc.  A strike-out version of the statutes with the changes the bill would make is available. 
136A.  Definitions

· Changed commissioner of public health to commissioner of agricultural resources, except in Section 174D (research institutions) where commissioner of public health remains.  As mentioned above, the elimination of the dog license surcharge prohibits the Department of Agricultural Resources from overseeing some aspects of animal control; however, they are the closest agency that deals with these issues, so it makes sense that they, not DPH, are the agency referenced in most places.
· Changed “dog officer” to “animal control officer.”  Animal control officer is the term commonly used nationally and in Massachusetts (see, for example, www.acoam.com; www.nacanet.com).  While the term changes, this does not require cities or towns to cover species other than dogs, though more and more are doing so voluntarily.
· Removed “dog fund”, as country system in practice generally isn’t used anymore (as far as we can tell this is limited to some parts Dukes county).
· Removed director of the division of accounts of the department of corporations and taxation (this is no longer used).
· Added some other definitions, such as department (department of agricultural resources), “attack”, kennel types (see below), “hearing authority”, “licensing authority”).
· Removed specific dates from licensing period (every city/town now has their own licensing period).
· Add specific categories for different types of kennels.  This definition section has been changed to specify different kennel categories, instead of having only one category which covers a wide variety of types of kennels (personal, boarding, etc.). In many instances kennels are limited to industrial, light industry or business zones, even when the kennel request is for a private or personal use kennel, not a business.  Changing the definition of a kennel to separate categories and requiring towns to issue licenses accordingly allows kennel licenses to be issued to “commercial” kennels and restricted to those zones while allowing licenses to be issued for personal kennels in residential zones.  Kennel license would be issued subsequent to an inspection by the animal control officer.

· Defined “domestic animal” as any animal listed in regulations (321 CMR 9.02).
· Defined “dangerous dog” and “nuisance dog” based on particular behaviors (more about dangerous dogs in sections 157 and 157A).
137.  Licenses; Collars

· Simplified first several sentences to read easier.
· Specified that the city or town can determine the cost for replacement tags (they could do this now if they invoked sec 147A or 147B).
· Removed language referencing the director (of the division of accounts of the department of corporations and taxation) and removed language that stated that the licensing “shall be in a form prescribed by the director, upon a blank to be furnished.”

· Moved rabies exemption from this section to 145B.
137A.  Kennel Licenses

· Removed language referencing the director (of the division of accounts of the department of corporations and taxation) that stated that the licensing “shall be in a form prescribed by the director, upon a blank to be furnished.”

· Specified that cities and towns can set own kennel license fee (they could also do this prior by opting out of the county system pursuant to 147A, 147B).
· Removed references to county commissioners.
· Removed provision about ability to relocate kennel within same county and pay balance of original license, due to demise of county system.
· Requires inspection by the animal control officer (ACO) prior to licensing.
· (Note:  the current version of this bill contains language relating to greyhound racing, that is now irrelevant and we suggest it be removed.)

137B.  Tag and Certificate Required with Delivery of Unlicensed Dog by Kennel Licensee

· No significant changes.
137C.  Inspection of Kennels; Suspension or Revocation of License; Procedure for Declaring Kennel a Nuisance

· Removed specific references to Nantucket and Suffolk county and investigation and report by county commissioners for nuisance complaint.
· Raised fine from “not more than $50” to “not more than $250” for violation for maintaining a kennel license after revoked.
137D.  Dog Licenses Issued to Persons Convicted of Cruelty to Animals void; No New License to be Issued for Two Years from Conviction

· Changed time during which a person convicted of cruelty to animals cannot license a dog from two to five years (and therefore the person cannot own a dog).
138.  Notice Required of Person Becoming Owner or Keeper of Licensed Dog; Dog Brought into Commonwealth

· Changed 3 to 6 months to make consistent with Section 137 (age by which dog must be licensed).
138A.  Health Certificates For Importation or Sale of Dogs and Cats

· Moved to Chapter 129 (a more appropriate place; Ch. 129 deals with disease control).
· Applies statute to importation of all dogs and cats, not just those for resale.

· Requires the certificate to be issued prior to entry (removed the allowance for receiving a certificate within 14 days after entry).
· Eliminated the laundry list of specified diseases and instead added "infectious or contagious disease."
· Included a provision for requiring proof of rabies vaccination on the certificate, with an allowance to obtain the shot after the animal is imported within 30 days.
· Eliminated the sentence about isolation, as that is already covered in the pet shop regulations (321 CMR 12) and the shelter emergency order (1-AHO-05, May 05).
· Eliminated the last paragraph – an exemption for shows, fairs, field trials, etc.

· (Note:  the current version of this bill contains language relating to greyhound racing that is now irrelevant and we suggest it be removed.)

139.  Fees; Refunds in certain Cases Forbidden

· Removes fees for licensing; allow each town to make their own fee (they can do this now if opted out of county system); except that the fee can not be more than $35 for spayed or neutered dog and not more than $50 for intact dog (per Senate amendment).

· Specifies fee for spayed or neutered animal to be lower than intact animals (this is a current and commonly used method to reduce homeless animal populations).  Most cities/towns already do this. A chart of license fees is available.
· Requires that certain dog licenses be issued without a fee (for service animals defined by the Americans with Disabilities Act or for  dogs owned by a person aged 70 or over) This was amended in the Senate when this section was re-written to address language issues (such as the commission for the blind, etc.)  Previously a town/city could charge these types of dog owners if they opted out of the county system.  The group drafting this bill did not make this change; it occured while in the Senate, probably inadvertently (we don’t think anyone meant to prohibit towns from charging for a dog license in these cases; currently, some do, some don’t).
139A.  Neutering of Dogs or Cats at Animal Shelters; Deposit; Certification; Disposition of Unclaimed Deposits

· This is the statute that is meant to require the spaying and neutering of dogs and cats adopted from shelters or animal control facilities. Several changes have been proposed to improve its effectiveness. These changes are based on many similar provisions that other states have:
· Added provision for written agreement (to assist with enforcement);
· Changed deposit fee to a minimum of $40 rather than the current limit of $10 to $30 (this hasn’t been increased since 1987 when the bill passed and is not enough to encourage surgery if someone doesn’t want to comply);
· Added enforcement provision/forfeiture or civil fines for non-compliance.
141.  Penalty for Violating Statutes, Keeping Unlicensed Dog

· Changed fine for keeping unlicensed dogs from “not less than twenty-five” to “not more than fifty.”  (per negotiation with Senator Tisei).
· Removed specific reference to Suffolk county.
141A.  Sections 137-141 Not to Apply to Institutions Licensed Under Chapter 49A

· No changes.
141B.  Sections 137-141 Not to Apply to Pet Shops Licensed Under 39A of Chapter 129

· No changes.


145.  Description of Rabies Symptoms to Be Printed on Each License

· Removed “director of accounts.” 

145A.  Anti-Rabic Vaccine

· Removed specific references to county government.
· Removed the requirement that counties must contract for the vaccine for cities and towns on order of the board of health.  

145B.  Vaccination of Dogs and Cats Against Rabies; Certificates; Tags; Penalties

· Added ferret, but exempted them from requirement to wear tag, along with cats.
· Increased fine from “not more than fifty” to “not more than $100.”

· Reduced the time for unvaccinated dogs, cat and ferrets to be vaccinated from 90 to 30 days. after they arrive in the Commonwealth or after they reach 6 months of age. 
· Added rabies exemption that had been in section 137.
146.  License Valid Throughout Commonwealth

· Allows transfer license fee to be determined by a city or town. 
147.  Issuing of Licenses; Disposition of Fees.

· Removes language about amount and timing of deposits into county treasuries and when license books and tags shall be returned to the county.
147A.  Enactment of By-laws and Ordinances’ Disposition of Process from Licenses of Fines

· Removed (this section allowed cities and towns to enact by-laws relative to the regulation of dogs).  See now section 173.  This ensures that the provisions in sec. 147A that were to not be changed by a city or town (as well as other provisions now) are still not changed, nor anything else be inconsistent with these sections.
147B.  Establishment by County of Rules and Regulations Relative to Regulation of Dogs

· Section deleted (dealt with how counties can change these laws in Ch. 140).
149.  Accounts of City and Town Treasurers

· Removed references to Suffolk county

· Changed “dog” to “animals”

150.  Person Who Makes List of Residents to Make List of Dogs; Penalty

· Removed date of April 1st and replaced with “yearly.”

· Changed “not less than $10 dollars” to “not less than $20 dollars.”

151.  Dog Officers; Killing Unlicensed Dogs; Officers Not to Be Licensed Animal Dealers

· Remove specific reference to Suffolk county.
· Removed references to county commissioner and county dog officers.
· Changed fine from “not less than fifty” to “not more than 1,000” (fine for turning over animals for research).
· Requires that an animal control officer check for a microchip or tattoo to try to verify the identity of a dog or cat.
151A. Capture and Confinement of Dogs; Complaints Against Owners; Killing or Adoption of Dogs

· Removed specific references to Suffolk county

· Replaced specific banned euthanasia methods with reference to American Veterinary Medical Association (AVMA) Guidelines on Euthanasia

· Removed reference to county commissioners
· Changed the mandatory holding period for dogs from ten to seven days (currently Suffolk is 7 days; other counties are 10).  Not only would this make the laws more uniform, but research suggests that stray dogs are usually reclaimed within 3 days.  A person who has lost a dog should, with any reasonable effort, be able to find the dog at an animal shelter within this period of time.  Many other states have lower holding periods.  This would save cities and towns money and allow dogs to be available for adoption sooner.   
· Change adoption fee amount that animal control officer can set  adoption (from not less than $3 to not less than $10)

· Changed time an animal control officer forwards records of animals to the city or town clerk from “as soon as possible” to within 30 days.

151B. Veterinarians' Fees for Emergency Treatment of Dogs and Cats Injured on Ways.

· Changed “not to exceed twenty dollars” to “not more than $250” dollars (this is the amount a veterinarian can receive when treating a stray dog or cat injured on a public way).
152. Returns by Dog Officers.

· Added cats (to the numbers that that an animal control officer records on numbers he/she has caught, confined, killed, or made available for adoption).
· Removed specific date when warrant return shall be made.
153.  Warrant to Dog Officers

· Removed specific warrant for Suffolk County.
· Changed euthanasia section to reference American Veterinary Medical Association Guidelines.
155. Liability of Owner for Damage by Dog.

· No changes.
155A. Indemnification of Law Enforcement Officers for Damages Caused by Dogs Kept by Them.

· No changes.
156. Dog Attacking Person or Certain Animals May Be Killed.

· No changes.
157.  Definition as to Dangerous Dog  
· Sets forth procedure for initiating a dangerous dog or nuisance dog hearing, as well as what action the city or town can take to prevent dog bites (muzzling, restraining the dog, etc.)
· Prohibits municipalities from regulating dogs in a manner specific to breed.
· Prohibits the process of banishment -- moving dogs deemed dangerous from one town to another.
· Sets forth a procedure for a city or town to petition the court to require the dog to be kept at the municipal shelter during an appeal by the owner of the dog’s dangerousness.
· If the dog is euthanized for dangerousness, the owner shall reimburse the city for the cost of housing, with various ways to recoup these funds.
157A. Complaint for dangerous or nuisance dog 

· Fines for failing to comply with an order of the hearing authority (definition is in 136A) or court.
· Prohibits anyone over 17 who knows that a dog is dangerous under section 157 to allow a child under the age of 17 to possess or have custody of the dog. 
158. Dog Previously Ordered Restrained Found Outside Enclosure or Dog Living in Wild State May Be Killed.

· Removed reference to county commissioners.
· Added “in a humane manner” when referring to killing a dog.
159.  Treble Damages if Dog, After Order of Restraint, Causes Injury.

· Remove county commissioners.
160. Protecting Live Stock and Fowls from Injury by Dogs.

· Removed reference to country commissioners.
· Added after kill such dog the words “in a humane manner” via methods approved by the American Veterinary Medical Association.
161. Certain Damages by Dogs to Be Paid by the County; Appraisal.

· Removed specific reference to Suffolk county and county commissioners/country appraisers.
· Changed country treasury to city or town.
 161A. When Reimbursement for Damages to Live Stock or Fowls Not Allowed.

· No changes.
162. Reward for Killing Dog Found Injuring Certain Live Stock or Fowls.

· Stricken, outdated section.
 163. Notice to Owner to Kill Dog Damaging Live Stock or Fowls.

· Change from dog fund to city of town.
164. Penalty for Not Killing or Confining Dog Damaging Live Stock or Fowls.

· Increased fine.
· Added after kill “in a humane manner” via methods approved by the American Veterinary Medical Association.
165. Appointment of Persons to Investigate Damages by Dogs.

· Removed references to Suffolk country and county commissioners/county treasurer.
166. Owner of Live Stock or Fowls Damaged Has Choice of Remedy.

· No changes.
167. Dogs May Be Required to Be Muzzled or Restrained; Killing Unmuzzled or Unrestrained Dogs, When Authorized. 

· Changed fine.
168. Service of Order; Penalty.

· Changed fine.
169. Penalty on Officer Refusing or Neglecting to Perform Duties.

· Remove references to county government and Suffolk country. 

· Changed fine.
170. Disposition of Fees or Penalties Relating to Dogs in Suffolk County.

· Delete section (removing references that single out Suffolk county).
171. Owner of Dog Liable to County for Damages Paid by It.

· No changes.
172. Disposition of Balance of Dog Fund for Support of Public Libraries or Schools.

· Delete, deals with money left over in dog fund/county treasury.
173. Ordinances and By-Laws as to Dogs.

· Allows a city or town to make additional ordinances or by-laws relative to the licensing and control of animals that aren’t inconsistent with sections 136 to 174D.
173A. Noncriminal Disposition of Complaints for Violation of Municipal Dog Control Laws.

· Increased fines. 
174A.  Regulating Killing of Dogs in Carbon Monoxide Chamber.

· Changed to prohibit use of carbon monoxide and carbon dioxide chambers or gas for dogs and cats.  Neither carbon monoxide nor carbon dioxide are being used as methods of euthanasia for dog and cats currently in Massachusetts according to our reserach.  The American Veterinary Medical Association (AVMA)  recommends lethal injections as the most humane method of euthanasia.  Many other states are restricting uses of gas chambers, as carbon monoxide, in particular, can also be harmful to humans if not conducted properly.  In addition, the AVMA’s Guidelines are reference in sections 151A and 153, instead of listing out methods of euthanasia. 
174B.  Dogs to Be Restrained in Certain Highway Rest Areas.  

· Changed fine from not more than fifty dollars to not more than $100. 

NEW:
Section 35NN of Chapter 10 and Section 6M of Chapter 62:

Creates Homeless Animal Prevention and Care Fund to assist residents of the Commonwealth in paying all or part of any costs associated with vaccinating dogs and cats, reducing the number of homeless animals through spaying and neutering, and to assist with the training of animal control officers.  The fund shall be used to assist persons meeting income limit standards to vaccinate and sterilize dogs and cats, including feral cats, to train animal control officers, and for necessary and reasonable administrative and personnel costs related to the fund.  The commissioner of the department of agricultural resources shall establish rules and regulations relating to the fund.   The  fund shall consist of all revenues received by the Commonwealth: (i) under the provisions of law authorizing the voluntary check-off donation indicated on the department of revenue’s annual income tax return, pursuant to section 6L of chapter 62; and (ii) from public and private sources as gifts, grants and donations to further the elimination of homeless animals. 

� There are some provisions that cities and towns currently cannot opt out of, including:  (a) the turning over or sale of animals to any business or institution licensed or registered as a research facility or animal dealer, as provided in section one hundred and fifty-one; (b) the minimum confinement period of dogs as provided in section one hundred and fifty-one A; and (c) the methods of execution, as provided in said section one hundred and fifty-one A.  Also note that per Ch. 140 sec. 147B, a county which by a two-thirds vote of the county commissioners and with advisory board approval can make changes in the bylaws.
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